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When a statute restricts speech based on content, the usual presumptions 
of constitutionality and burdens of proving constitutionality are flipped: 
 

When the constitutionality of a statute is attacked, we 
usually begin with the presumption that the statute is 
valid and that the legislature has not acted unreasonably 
or arbitrarily.9 The burden normally rests upon the 
person challenging the statute to establish its 
unconstitutionality.10 However, when the government 
seeks to restrict and punish speech based on its content, 
the usual presumption of constitutionality is reversed.11 
Content-based regulations (those laws that distinguish 
favored from disfavored speech based on the ideas 
expressed)12 are presumptively invalid, and the 
government bears the burden to rebut that 
presumption.13 The Supreme Court applies the “most 
exacting scrutiny to regulations that suppress, 
disadvantage, or impose differential burdens upon speech 
because of its content.”14 
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When a statute restricts a substantial amount of protected 
speech, it is facially overbroad and therefore entirely invalid – 
that is a facial challenge: 

According to the First Amendment overbreadth doctrine, 
a statute is facially invalid if it prohibits a “substantial” 
amount of protected speech “judged in relation to the 
statute's plainly legitimate sweep.”29 The State may not 
justify restrictions on constitutionally protected speech on 
the basis that such restrictions are necessary to 
effectively suppress constitutionally unprotected speech, 
such as obscenity, child pornography, or the solicitation of 
minors.30 “The Government may not suppress lawful 
speech as the means to suppress unlawful speech. 
Protected speech does not become unprotected merely 
because it resembles the latter. The Constitution requires 
the reverse.”31 This rule reflects the judgment that “[t]he 
possible harm to society in permitting some unprotected 
speech to go unpunished is outweighed by the possibility 
that protected speech of others may be muted[.]”32 

Thus, in Ashcroft v. Free Speech Coalition, the Supreme 
Court rejected the government's argument that a statute 
criminalizing the distribution of constitutionally protected 
“virtual” child pornography33 was necessary to further the 
state's interest in prosecuting the dissemination of 
constitutionally unprotected child pornography that used 
“real” children. The government had argued that “the 
possibility of producing images by using computer 
imaging makes it very difficult for [the government] to 
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prosecute those who produce pornography using real 
children.”34 Thus, according to the government, the 
protected speech (virtual child pornography) could be 
banned along with the unprotected speech (real child 
pornography). The Supreme Court rejected that notion 
entirely: “The overbreadth doctrine prohibits the 
Government from banning unprotected speech if a 
substantial amount of protected speech is prohibited or 
chilled in the process.”35 Free Speech Coalition tells us 
that a ban upon constitutionally protected speech may not 
be upheld on the theory that “law enforcement is hard,”36 
and the State may not punish speech simply because that 
speech increases the chance that “a pervert” might 
commit an illegal act “at some indefinite future time.”37 
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